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Frederick A. Johnson and Mchelle R Mosby- Scott, of
Johnson, Bunce and Noble, 1Inc. for Eureka United Methodi st

Chur ch

Synopsi s:

The Whodford County Board of Review filed a religious
Application for Property Tax Exenption wth the [1Illinois
Departnment of Revenue (the "Departnent") for Eureka United
Met hodi st Church (the "Applicant"). The Departnment denied the
application in part, finding that a portion of the property was
not in exenpt use. The applicant filed a protest to the
findings and requested a hearing. At the hearing, it was
established that the applicant is a religious organization that
| eased the portion of the parcel in question to an entity for
$1, 000. 00 per month for the 1994 assessnent year. The | essee

operated a child care center on the prem ses. The |essee has a



501 (c)(3) designation from the Federal governnent, does not
have a provision for waiver or reduction of fees in their by-
laws and had contracts with the departnents of Children and
Fam |y Services and Public Aid in 1994. It is reconmmended t hat
the decision of the Director of the Departnent be to uphold the
decision that the 4800 square foot area was not in exenpt use

for the 1994 assessnent year.

Fi ndi ngs of Fact:

1. The Departnent's position in this matter, nanely that
Whodf ord County parcel index nunber 13-12-427-005 qualified for
a property tax exenption, except for the 4800 square foot area
bei ng | eased, was established by the adm ssion into evidence of
Dept. Ex. Nos. 1-5.

2. The applicant is a religious organization that has
been granted property tax exenptions pursuant to docket nunbers
71-67, 73-480, 86-102-86 and 89-102-12. (Dept. Ex. No. 1)

3. In 1992, due to growh in its congregation, the
appl i cant began construction of a 10,810 addition to its current
buil ding to house additional Sunday school classes, a fellowship
hall and kitchen area. (Tr. pp. 19-21; App. Ex. Nos. 7 & 8)

4. The applicant was approached by Eureka Hospital
regarding the leasing of a portion of the addition for a day
care facility for some of the children of hospital enployees.

(Tr. p. 22)



5. Prior to contacting the applicant, the Hospital had a
child care center in Eureka that had licensing problens with the
managenment. (Tr. p. 32)

6. The hospital is affiliated with Bro-Menn Hospital in
Bl oom ngton. Rogy's G ngerbread House is the managi ng agent for
Bro- Menn Hospital. (Tr. p. 32)

7. The hospital contacted Rogy's and asked if they would
consider conmng to Eureka to take over managenent of the center.
(Tr. p. 32)

8. Rogy's agreed to neet with the applicant and discuss
the rules and regulations necessary to operate a day care
center. (Tr. p. 35,; Dept. Ex. No. 1)

9. The applicant thought that in order to keep the
current tax position, they could only rent to a not-for-profit
organi zation. (Dept. Ex. No. 1)

10. 16. Second Ceneration was fornmed as a not-for profit
corporation to help the comunity of Eureka and the hospital
with the problens related to the day care situation. (Tr. pp.
31- 36)

11. The directors deci ded to i ncorporate Second
CGeneration in that manner because often the response from the
community is better to a not-for profit organization. (Tr. p
56)

12. The applicant did a cost allocation and determ ned
that the Church expenses for the use of the day care area was
approxi mately $1,000.00, the amount they decided to charge as

rent. (Applicant's Ex. No. 9; Tr. p. 24)
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13. The building required extensive alterations before it
woul d qualify as a day care center. Those alterations were paid
for by Second Generation. (Tr. p. 23)

14. Second Generation was reinbursed by the hospital for
$20, 000. 00 of the renovation expenses incurred. Any additional
i mprovement costs in excess of the $40,000.00 figure quoted to
Second Ceneration would be assunmed by the hospital. (Tr. p. 37)

15. The applicant |eases a 4800 square foot area of the
addition to Second GCeneration Child Care, I nc. ( Second
Ceneration or day care). The |ease was entered into on Cctober
11, 1993. The | essee began the use of the area on Mrch 14,
1994. (Dept. Ex. Nos. 1 and 5; Tr. p. 63)

16. Eur eka Communi ty Hospi t al rei mbur ses Second
Generation $500.00 per nonth for the rent. (Tr. pp. 11, 70)

17. In exchange for the reinbursement of rent, Second
CGeneration offers reduced fees to enployees of the hospital.
(Tr. p. 38)

18. The hospital provides cleaning and housekeeping
services twice a week for the day care facility. (Applicant's
Ex. No. 15)

19. The hospital also provides the breakfast and |unch
meals for all of the children (to a maximum of 58) in care of
Second Generation at the applicant's facility for which Second
Generation pays $1.25 per child per day. (Applicant's Ex. No.
15)

20. Second Ceneration has the right to occupy the |eased

area from 6:00 a.m wuntil 6:00 p.m Mnday through Friday.



Second Ceneration has the responsibility for the clean-up of the
roons and | ocking the outside doors of the church at the end of
the day. (Dept. Ex. No. 1; Tr. p. 52)

21. Second Generation provides day care for children from
i nfancy through school age. The average attendance during the
period of March 14, 1994 through Decenber 30, 1994 was 53
children per day. (Dept. Ex. No. 5)

22. Second Generation was incorporated under the general
not for profit corporation act of Illinois on Septenber 28,
1992. (Dept. Ex. No. 1)

23. The purpose of Second Generation, according to the

Articles of Incorporation is:

The corporation is or gani zed excl usively for
chari t abl e, educati onal , religious or scientific
purposes within the nmeaning of Section 501(c)(3) of

the Internal Revenue Code. (Dept. Ex. No. 1; Tr. p.

43)

24. The ternms of the |ease between the applicant and
Second Generation stated "All real estate taxes are to be paid
by the Lessor." There is also a provision that states "[I]f
Lessor is required to pay real estate taxes because of Lessee's
use of the Leased Prenm ses, Lessee shall reinburse the anpunts
of such taxes;..." (Dept. Ex. No. 1; Tr. pp. 75)

25. According to the articles of incorporation of Second
CGeneration, Dawn Meyer, Richard Rogy and Wendy Pettett are the
directors of the organization. (Dept. Ex. No. 1)

26. Second GCeneration is exenpt from paynent of Federal

Income tax pursuant to a 501 (c)(3) designation from the



I nternal Revenue service, dated March 28, 1994, (Dept. Ex. No.
1)

27. The Internal Revenue form 990 for the cal endar year
beginning July 1, 1993 and ending June 30, 1994, for Second
CGeneration, submitted with the application, states in part b5-

list of Oficers, Directors, Trustees and Key Enpl oyees:

Wendy Pettett as President with 1 hour per week
devoted to the position;

Richard W Rogy as Secretary-Treasurer with 3 hours
per week devoted to the position;

Dawn M Meyer as Director with 5 hours per week
devoted to the position;

Rae J. Rogy as Director with 2 hours per week devoted
to the position;

and Brett M Rogy' as Director with O hours per week
devoted to the position. (Dept. Ex. No. 1)

28. Section 11 of Article V of the bylaws of Second
Ceneration provide for reasonable conpensation to the board of
directors for services rendered. (Dept. Ex. No. 1)

29. The bylaws were prepared by the attorney for the
applicant and are standard corporate bylaws of for-profit
corporations. (Tr. p. 53)

30. Jean Rogy? the nother of the executive director of
Second Ceneration, Dawn  Meyer, is the owner of Rogy' s
G ngerbread House (hereinafter Rogy's). Her children, Dawn
Meyer, Wendy Pettett, Richard Rogy and Brad Rogy, are all

directors of Rogy's G ngerbread House. (Tr. pp. 57-58)

L The I nternal Revenue Service form 990 had Brett Rogy as a
Director; the transcript identified one of the brothers as Brad
Rogy. | believe that the transcript had a m sspelling of the
name.
2, The presunption is that Jean Rogy, Rae J. Rogy, Rae Jean
Rogy and Rae Rogy are one and the same person.



31. Rogy's G ngerbread House is a for-profit business
t hat manages day care centers. (Tr. pp. 55, 58)

32. Dawn Meyer, t he Executi ve Di rect or of Second
Generation, as well as her nother, sister, and one of her
brot hers, works for Rogy's. (Tr. pp. 57-58)

33. Rogy's G ngerbread House manages Second Generation.
For the nmanagenent services, Second GCeneration pays Rogy's
G nger bread House $3, 256. 00 per quarter. (Tr. p. 54)

34. Second GCeneration has only been able to pay the
managenent fee three tines of the eight quarters that Second
CGeneration has been in operation. (Tr. p. 54)

35. Second Ceneration nmade a profit in 1994 of $1200. 00,
but the profit was based, in part, on the non-paynent of the
managenent fees to Rogy's G ngerbread House. (Tr. p. 72)

36. Rae Jean Rogy signs the checks and pays the bills for
Second Ceneration. (Tr. p. 72, Applicant's Ex. No. 6)

37. The Departnent of Children and Famly Services
(D.C.F.S.) and Public Ad operate various prograns in which
Second Ceneration participates. Those departnents determ ne the
eligibility of each child for the various subsidized child care
prograns that they operate . (Tr. pp. 40-42)

38. D.C.F.S. has a contract with Second Generation and
audits them annually. D.C.F.S. subsidizes child care for |ow
inconme famlies. (Tr. p. 39)

39. Nearly 49% of the children involved in the Second
Ceneration organization are on a subsidized program (Tr. p.

43)



40. Approximately 40-42% of the children in the Second
Generation program account for a discount of about $18, 000.00
per year conpared to the fees charged for a private-pay child.
(Tr. p. 41)

41. The byl aws of Second Ceneration have no provision for
a waiver of fees. "[i]t is not the policy of Second Generation
Child Care to waive or adjust fees according to ability to pay."
(Dept. Ex. No. 1)

42. The Executive Director of Second CGeneration was able
to adjust a client's fee schedul e based upon the anmpunt that the
client could afford to pay. (Tr. pp 45-48)

43. The paynment and billing philosophy statenent of
Second Ceneration states that if tuition is not paid, a child
may not return to the day care center until tuition is made in
full unless other arrangenents have been nade with the director.
The director was not confronted with that situation in 1994,
(Dept. Ex. No. 1; Tr. p. 65)

44. The fee schedule provides for a $25.00 non-refundabl e
enrol lment fee per child with a $50.00 fee for two or nore

children. (Dept. Ex. No. 1)

Concl usi ons of Law

Article I X, 8 of the Illinois Constitution of 1970,

provides in part as foll ows:

The General Assenbly by |law may exenpt from taxation
only the property of the State, wunits of |ocal
governnent and school districts and property used
excl usi vely for agricul tural and horticul tural



societies, and for school, religious, cenetery and
charitabl e purposes.

The attorney for the applicant, in his brief, states that
the applicable law is found at 35 ILCS 205/ 19. 2b?3 (West 1995).
However for the 1994 assessnment year, the exenption for

religious use is found at 35 ILCS 200/ 15-40 which states:

All property used exclusively for religious purposes,
or used exclusively for school and religious
purposes, or for orphanages and not |eased or
otherwi se used with a viewto profit, is exenpt,..

The GCeneral Assenbly has enacted Statutes in Illinois
pursuant to the permssions granted by the Constitution
regarding allowances for property tax exenptions. In
particular, at 35 ILCS 200/15-65 is one of the provisions at
i ssue herein. Found there is an exenption for charitable

organi zations. In part, it states as follows:

All property of the following is exenpt when actually
and exclusively used for charitable or beneficent
purposes, and not |eased or otherwise used with a
view to profit:

(a) institutions of public charity;

(b) benefi cent and charitable or gani zati ons
incorporated in any State of the United States,..

It is well settled in Illinois, that when a statute

purports to grant an exenption from taxation, the tax exenption

3

. In People ex. rel. Bracher v. Salvation Arny, 305 IIl. 545
(1922), the 1llinois Suprenme Court held that the issue of
property tax exenmption wll depend on the statutory provisions

in force at the tinme for which the exenption is clained. Thi s
applicant seeks exenption from the 1994 real estate taxes.
Therefore, the applicable statutory provisions are those
contained in the Property Tax Code, found at 35 ILCS 200/1-1 et

seq, enacted pursuant to Public Act 88-455, which becane
effective January 1, 1994.



provision is to be construed strictly against the one who

asserts the claim of exenption. International College of

Surgeons v. Brenza, 8 Ill.2d 141 (1956). \Whenever doubt ari ses,

it is to be resolved agai nst exenption and in favor of taxation.

People ex. rel. Goodman v. University of Illinois Foundation

388 Ill. 363 (1941). Further, in ascertaining whether or not a
property is statutorily tax exenpt, the burden of establishing
the right to the exenption is on the one who clains the

exenption. MacMirray College v. Wight, 38 Il1.2d 272 (1967).

The Illinois courts have consistently held that the use of
property to produce incone is not an exenpt use, even though the

inconme is used for exenpt purposes. People ex. rel. Baldwin v.

Jessamine Wthers Hone, 312 111. 136 (1924). See also The

Sal vation Arny v. Departnent of Revenue, 170 IIl1. App.3d 336 (2nd

Dist. 1988), |eave to appeal denied. It should be noted that if
property, however owned, is let for return, it is used for
profit, and so far as its liability for taxes is concerned, it
is immaterial whether the owner makes a profit or sustains a

| oss. Turnverein "Lincoln", v. The Board of Appeals, 358 III.

135 (1934). In this regard, see also Village of Oak Park v.

Rosewel |, 115 111. App. 3d 497 (1983).

The attorney for the taxpayer argues that the primary use
of the property is religious or conversely that if the church
were performng the child care services on a not-for-profit
basis, an exenption status would have been granted. Neither of
the propositions are necessarily true. The Illinois

Constitution does not have an exenption provision for not-for-
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profit organizations. However, there is an exenption for
charitabl e organi zati ons.

The Illinois courts have gone to great lengths to furnish
guidelines and criteria to establish the standards required for
an organi zation to classify as charitable.

In the case of Methodist Od Peoples Hone v. Korzen, 39

I11.2d 149 (1968), the Illinois Suprene Court laid down six

guidelines to be wused in determning whether or not an

organi zation is charitable. Those six guidelines are as
fol |l ows:
(1) The benefits derived are for an indefinite

number of persons;

(2) The organi zati on has no capital, capital stock
or sharehol ders, and does not profit fromthe
enterprise;

(3) Funds are derived mainly from private and
public charity, and are held in trust for the
objectives and purposes expressed in its

charter;

(4) Charity is dispensed to all who need and apply
for it;

(5) No obstacles are placed in the way of those

seeki ng the benefits; and

(6) The primary use of the property is for
charitabl e purposes.

I find that Second Generation does not neet the
st andards established at guidelines (1), (4), (5) and (6).

Second generation has chosen to enter into
relationships with the Departnents of Children and Famly

Services and Public Aid. This was a business decision and is
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not the sanme as providing for a waiver or reduction of fees, as
is required. Additionally, the interrelationship between Rogy's
and Second GCeneration is sufficiently equivocal that it 1is
difficult to say with certainty what responsibility Rogy's has
in regards to the operation of Second Generation. At the |east,
the director of the for-profit child care operation, Rogy's
G ngerbread House, has the responsibility for the paynent of the
rent for Second Generation. VWhat the managenent fee of
$3,256. 00 per quarter covered was not explained fully at the
heari ng.

The fact that Second Generation obtained a 501

(c)(3) designation from the Internal Revenue Service is a

consi deration for an exenpti on, however, it is not
determ native. People ex re. County Collector v. Hopedale
Medi cal Foundation, 46 111.2d 450(1970), Clark v. Marian Park,
Inc. 80 I11.App.3d 1010, (1980)

The argunment that the primary use of the entire property
is religious and the use of the 4800 square foot area as a child
care center is incidental is also not wvalid. The Appellate
Court has held that the portions of property which may be easily

defined or described and which do not qualify for an exenption

are not entitled to the exenption. See Fairview Haven v.
Departnment of Revenue, 153 Ill.App.3d 763 (1987), Highland Park
Hospital v. State, Departnent of Revenue, 155 11Il.App.3d 272
(1987). The arrangenent specifies that Second Generation is

entitled to |lease a 4800 square foot area for a child care



center. The area is definite and not used for an exenpt
pur pose.
The attorney for the applicant also argues that Children's

Devel opnent Center v. Oson, 52 I1l.2d 332, (1972) is applicable

to this matter. The Supreme Court in Oson, held that where one
exenpt entity |eases property to another exenpt entity, which
uses said property for an exenpt purpose, the lease will not be
considered a lease for profit. If Second Generation had been
found to be a charitable organization, the case m ght have been
appropri ate. However, based wupon the fact that Second
Generation is not an exenpt entity, | find that Qson is not
appropriate for the situation here.

Second Generation offered testinony that they may have
reduced or waived fees but offered no evidence of that happening
during the taxable year in question. There was al so no evidence
that any charges were ever reduced or waived. I find the
testinony to be self serving and the fact that no evidence
offered to support it, determ native.

It is therefore recomended that the Director of the
Departnment uphol d the denial of an exenption for the 4800 square
foot area of permanent parcel index nunber 13-12-427-005, owned
by the applicant and |eased to Second Ceneration child care
center.

Respectful ly Submtted,

Barbara S. Rowe
Adm ni strative Law Judge
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